
In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 494 of 2014 

 

U/S 392/341 IPC 

-Vs.- 

Fungswar Boro 

....... Accused persons 

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:-J.K. Brahma 

Date of Evidence:  05-06-15,  29-06-16, 12-07-16, 25-07-16 

Date of Argument: 25-07-16 

Date of Judgment: 30-07-16 

 

JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

  That on 04.06.14 one Biren Basumatary s/o Late Dehiram Basumatary 

lodged one FIR before the officer in charge of Tangla police station stating that 

on 03.06.14 at about 7.30 pm he was coming from Tangla town towards his 

house. When he reached Hasapara crematory site, three persons intercepted  

him and took his nephew’s glamour bike bearing no. AS-27-6567 and his mobile 

phone. His mobile nos. were 9864219378 and 9678993562. So the informant 

prayed before police for taking necessary action against the accused persons. 

On receipt of the F.I.R., Tangla police station Case No.57/2014, U/S 

392/341 IPC R/W 25 ( 1-a) Arms Act was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials U/S 392/341 IPC against accused 

persons Rahul Daimary and Fungswar Boro , submitted the charge sheet against 

the said accused persons. Hence the prosecution case is. 

   That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to self for disposal and the court of Learned CJM Udalguri on 

perusal of the Charge sheet and the other documents sent by the police u/s 173 



Cr.P.C. found sufficient materials to proceed against accused  persons Rahul 

Daimary and Fungswar Boro and issued process against them. 

Accordingly accused persons Rahul Daimary and Fungswar Boro were 

produced from the jail custody and the necessary documents u/s 207 of Cr. P.C. 

were given to the accused persons and considering the relevant documents and 

hearing both the parties, charge U/S  392/341 IPC was framed and read over 

and explained to accused Rahul Daimary and Fungswar Boro to which they 

pleaded not guilty and claimed to be tried. At the stage of the evidence for the 

prosecution, the case record was transferred to this court. 

However during the trail as accused Rahul Daimary did not appear in the 

court, first W/A was issued and ultimately, P/A was also issued against accused 

person Rahul Daimary and on 30.04.16, P/A was returned with report. As Rahul 

Daimary absconded, the case was filed against him vide order dated 12.05.16.  

During trial prosecution side examined only six witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused persons u/s 313 of Cr.P.C. was recorded as per law 

and kept with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(1) Whether at about 7:30 pm on 03.06.14 accused Fungswar Boro took 

the glamour bike from Biren Basumatary at Hasapara crematory site 

after putting Biren Basumatary in fear of death, hurt or wrongful 

restraint  and thereby committed the offence punishable U/S 392 IPC? 

(2) Whether at about 7:30 pm on 03.06.14 accused Rahul Daimary 

wrongfully restrained Biren Basumatary at Hasapara crematory site 

and thereby committed the offence punishable U/S 341 IPC? 

 

 



 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

 

PW1 Biren Basumatary deposed that he is the informant of the case and 

he knows the accused persons. The incident took place on 22.06.14 at 7.30 pm. 

he was coming from Tangla town towards his house on his nephew’s glamour 

bike bearing no. AS-27-6567. When he reached Hasapara crematory site then 

one person restrained him and wanted his bike. When he refused to give the bike 

another person came and threatened him with dire consequences. Another 

person came with pistol and threatened him and they took his nephew’s glamour 

bike bearing no. AS-27-6567. Later on he came to know that the first person was 

Fungswar Boro and third person was Rahul Daimary. He doesn’t know the second 

person. The second person took his mobile phone. On the next day he lodged 

the FIR. He recognized the accused persons in the Udalguri Jail by way of TIP. He 

also gave the statement in the court. 

In the cross examination PW1 stated that he lodged the FIR. He has 

forgotten the date of the FIR. He did not mention the names of the accused 

persons in the FIR. He did not know the accused persons by their names. He has 

forgotten the date of the TIP. Before the TIP, he was informed by police that TIP 

would be conducted in the District Jail, Udalguri and that accused persons in the 

case were arrested by police. He was asked to come to the police station to 

identify the accused persons. Later on he went to the District Jail, Udalguri for 

identification of the accused persons. His motorcycle was not seized from the 

possession of the accused persons. He did not state the description of the 

accused persons in the FIR. He did not mention the age of the accused persons 

in the FIR. It is not a fact that the accused persons did not take his motorcycle 

forcefully from him. 

PW2 Prafulla Basumatary deposed that he knows the informant. He 

doesn’t know the accused persons. The incident took place about 1 year ago at 

8.00 pm. The informant is his uncle who took his bike bearing no. AS-27-6567 

and when he came from Tangla to his house, 3 persons took his bike forcefully. 

On the next day his uncle lodged FIR and police seized his Registration Card. He 

didn’t get his bike. 

 



In the cross examination, PW2 stated that at the time of the incident, he 

was not with Biren Basumatary. He does not know the names of the persons who 

took away the motorcycle. He does not know the accused.   

 PW3 Rajen Boro deposed that he knows the informant. He does not know 

the accused persons. About 2 years ago someone forcefully took the motorcycle 

from the informant. He didn’t see the incident. 

In the cross examination PW3 stated that he didn’t see the incident. 

PW4 Gautam Basumatary stated that he knows the informant. He does 

not know the accused person. The incident took place about one and half years 

ago.  Biren Basumatary was going to his house, riding his motorcycle. At 

Hasrapara, some persons took the motorcycle of Biren Basumatary forcefully. 

Later on, they lodged the case in Tangla Police station and Tangla Police seized 

the document of the said motorcycle.  

In the cross examination PW4 stated that he didn’t see the incident as he 

was at his house at the time of incident. 

PW5 Rausan Mirza stated that on 30-08-2014 he was in the District Jail 

Udalguri. On that day TIP was conducted for the identification of Rahul Daimary 

and Phungshrang Daimary. CJM Udalguri conducted the TIP.  37 boys were made 

to stand in a queue and informant Biren Basumatary identified Rahul Daimary 

and Phungshrang Daimary. TIP was conducted for three times. 

In the cross examination PW5 stated that he does not remember in which 

attempt the informant identified the accused persons.  

PW 6 Sazidul Rahman stated that on 30-08-2014 he was in the District 

Jail Udalguri. On that day TIP was conducted for the identification of Rahul 

Daimary and Phungshrang Daimary. CJM Udalguri conducted the TIP.  37 boys 

were made to stand in a queue and informant Biren Basumatary identified Rahul 

Daimary and Phungshrang Daimary. TIP was conducted for three times. 

In the cross examination PW 6 stated that he does not remember the 

case number in connection with which the TIP was conducted. One row was 

made and 37 boys were made to stand in the queue for three times. The I/O of 

that case met the informant. 

 

 



Though PW I stated in his evidence that he knows the accused but on 

perusal of the case record, it is found that the name of the accused was not 

mentioned in the FIR. PW 1 also stated that he went to Udalguri jail when TIP 

was conducted and identified the accused person. However during cross 

examination PW1 1 stated that he was asked to come to the Police .Station to 

identify the accused person and later on he wen to the District jail Udalguri for 

identification of the accused person.  

One of the basic principles of TIP is that the accused should not be shown 

to the witness before the TIP. However in the instant case PW1/witness 

specifically stated that before the TIP, he went to P.S and identified the accused 

person.  

PW1 also stated that his stolen Motor cycle was not seized by the Police 

person. On the other hand PW 2, PW 3 PW,4 stated that they did not see the 

incident. PW 5 and 6 were the witnesses who were present at the time of TIP. 

It is found that S.I. Dhireswar Baruah produced both the accused persons 

before the court on 13.08.14 on the strength of production warrant. That  

accused persons Rahul Daimary and Fungswar Boro were arrested in connection 

with Panery P.S. Case no. 56/14 , U/S- 379 IPC and later on the accused persons 

were produced in the court in connection with the case. 

So the identity of the accused person is doubtful as the TIP was not 

conduced following the relevant legal provisions.  

There is not a single witness who saw the accused committing the 

offence as alleged in the instant case.  

  So, from the discussion made above, I have found no any material which 

can be proved against the accused persons by attracting section 392/341 I.P.C.   

Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused person beyond 

reasonable doubt by adducing some cogent evidence and hence the accused 

person is entitled to be acquitted under the benefit of doubt. 

 

ORDER 

 

In view of the conclusion made above I hold accused person Fungswar 

Boro is not guilty of the offence  U/S 392/341 IPC and set at liberty forthwith.  



The bail bonds of the accused person Fungswar Boro is extended for a 

further period of 6 months from today as per provisions of Section 437A, Cr.P.C 

as amended up to date. 

The seized articles, if any, be given to its owner as per law in due course 

of time.  

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  30th  day of July, 2016. 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Appendix:- 

 

 

1. Prosecution witnesses  

PW1  Biren Basumatary  

PW2  Prafulla Basumatary  

PW3  Rajen Boro  

PW4  Gautam Basumatary  

PW5  Rausan Mirza  

PW 6  Sazidul Rahman  

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext.1  FIR 

Ext.2  TIP done by CJM, Udalguri 

Ext.3  164 statement of victim 

Ext.4  Seizure List 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 


